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IMPOSSIBILITY OF PERFORMANCE BY 


REASON OF CHANGE OF CIRCUM- 
STANCES, NOT PROVIDED FOR, AS A 
DEFENSE TO AN ACTION FOR BREACH 
OF CONTRACT. 


In 86 Cent. L. J. 
case of ‘Tenants 


349 
Limited v. 


we noticed the 
Wilson, 116 
L,. I’. Rep. 780, a decision by the House 
of Lords, in which case _ it held, 
that, where as a result of war there was 
such a partial destruction of the subject- 
matter of contract as to make it practically 
impossible for delivery of goods contracted 
for to be made at the times specified, the 


contract was suspended in its operation. 


was 


Since that ruling was made other cases 
have come before the British courts con- 
cerning contracts affected by the outbreak 
of war, and the contracts were necessarily 
affected thereby. In of such 
lately decided in King’s Bench Division, 


one cases 
McCardie, Judge, reviews at great length 
the cases with the result, that he concludes, 
that where there is no question of trading 
with the any administrative 
intervention by the British Government, the 
mere impossibility of performance does not 
work dissolution of a contract. Black- 
burn Robbin Co., Limited, v. Allen, 118 L. 
T. Rep. 222. 


enemy, nor 


The facts of this case show that early 
in 1914, sellers agreed to deliver to pur- 
different of Finland 
birch timber from July to Novemhgr. In 
August imports of timber from Finland 
stopped, because of German vessels tra- 


chasers standards 


versing the Baltic sea and disorganizing 
This “undoubtedly effect- 
ed a revolution of circumstances and ren- 
dered it impossible for the defendants to 


transportation, 


deliver the timber in accordance with their 
bargain. * * * ‘The defendants as- 
serted for the first time in July, 1916, that 





| 


the contracts had been dissolved by the eut- 
break of war in 1914.” 


The judge refers to Paradine v. Jane, 
1647, Aleyn, 26, in which “the original rule 
of English law was clear in its insistence, 
that where a party by his own contract 
creates a duty or charge upon himself, he 


‘is bound to make it good notwithstanding 


any accident by inevitable necessity, because 
he might have provided against it by his 
contract.” This rule became part of our 
law and whatever fluctuation 
therefrom may have occurred in English 
decision, with regard thereto, occurring 
since revolutionary days, is to be taken by 
us more as persuasive than binding. We 
must look to our own decisions, therefore, 
to ascertain what modification of the rule 
in Paradine v. Jane, if any, has been intro- 
duced into our law, especially as Judge 
McCardie says “the first true modification 
of the original rule was created, I think, 
by the doctrine of commercial frustration.” 
Jackson v. Union Marine Ins. Co. (1873), 
31 L. T. Rep. 789, 8 C. P. 572. 


common 


In this case it was said by Brett J., 
that: “Where a contract is made with refer- 
ence to certain anticipated circumstances, 
and where without any default of either 
party, it becomes wholly impossible of ap 
plication to any such circumstances, it 
ceases to have any application, it cannot be 
applied to other circumstances which 
could not have been in the contemplation 
of the parties when the contract was 
made.” The Allen case supra says: “If 
these words of Brett J. are applied in their 
widest extent they may well effect a revo 
lution in contract law.” 


In other English cases the original rule 
was held modified by holding that a con- 
tract is dissolved by destruction of its 
subject-matter. . Taylor v. Caldwell, 8 L. 
T. Rep. 356, 3 B. & S. 8260. And this doc- 
trine was extended by Krell v. Henry, 1903, 
89 L. T. Rep. 328. This case has been 
frequently cited with approyal by Howse 
of Lords, 
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- The Krell case held, that a collateral mat- 
ter may become the basis of the contract 
and, it ceasing to be, the contract is dis- 
solved. 

The collateral matter referred to was 
the taking place on a certain day of the 
coronation procession, for the viewing of 
which a window was rented during day- 
light of certain days. The coronation was 
postponed. Parol evidence was held ad- 
missible to show its taking place was 
the foundation of the contract. It was 
said: “It seems difficult to say, in a case 
where both parties anticipate the happening 
of an event, which anticipation is the 
foundation of the contract, that either 
party must be taken to have anticipated 
and ought to have guarded against the 
event, which prevented the performance of 
the contract.” 


In the Allen case the judge asks what 
are the limits of the Krell v. Henry Rule 
and he says: “To supply an answer to the 
above question is a task of great difficulty 
in the absence of any authoritative guid- 
ance. * * * It calls for the ever-em- 
barrassing duty of deciding whether an im- 
plied term shall be read into a given con- 
tract to the effect that dissolution shall 
take place if an uncontemplated and serious 
change of circumstances occurs.” 

He concludes that the Krell case does 
not apply to a bare sale of unascertained 
goods, “even though there has been so 
grave and unforeseen a change of circum- 
stances as to render it impossible for the 
vendor to fulfill his bargain.” He says: 
“If I were to hold otherwise I should cre- 
ate a rule the extent of which no man can 
foresee, and to the operation of which no 
judge can satisfactorily fix the limits. By 
stating the above conclusion I maintain the 
original rule of English law, whereby a man 
is bound by his contract, whilst I leave a 
field, as yet undefined, for the operation 
of the Krell v. Henry principle.” 

In this country we are bound by the rule 
in the Parradine case announced in 1647, 
and so far as sale of unascertained goods 





is concerned we perceive there has been 
no modification thereof in English decision, 
unless the case discussed by us in 86 Cent. 
L.. J. supra creates a modification. That 
case, however, only accomplished a suspen- 
sion of the contract and not an abrogation 
of its terms. There, too, was a “force 
majeure” clause in the contract. 


American law seems far from settled in 
a question of this kind, so far, at least, as 
regards delivery of goods at the time of the 
contract unascertained. Now it has been 
said that: “There are many cases holding 
that the continued existence of the means 
of performance, or of the subject-matter to 
which the contract relates, is an implied 
condition, and the rule seems to rest on 
the presumption that the parties necessarily 
intended an exception.” Dolan y. Rogers, 
149 N. Y. 489, 493, 44 N.-E. 16%. But 
there are abundant cases to the contrary. 
Thus prevention by a foreign law does not 
excuse performance. Williston on Sales, 
§661, note 35 citing cases. 


This author says, however, that: “It is 
probable that the tendency of the law is 
toward an enlargement of the defense of 
impossibility, and in any case, where it may 
fairly be said that both parties assumed 
that the performance of the contract would 
involve the continued existence of a cer- 
tain state of affairs, impossibility of per- 
formance due to a change in this condition 
of affairs will be an excuse.” But the 
mere making more onerous performance 
will not operate as an excuse, especially in 
commercial contracts for future deliveries, 
where there is an element of speculation 
involved, or a fluctuation in prices may 
come about. A claimed impossibility will be 
regarded less tolerantly, than in other con- 
tracts. 


Since the Allen case supra was decided, 
the Appeals Court has held that the Wilson 
case did not control the ruling in a case 
quite similar in its facts to the Allen case. 


Dixon & Sons Limited v. Henderson Craig 


& Co., 118 L, T. Rep. 328, 
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NOTES OF IMPORTANT DECISIONS. 





COMMERCE—INTENT BY SHIPPER AS 
TAKING GOODS FROM UNDER COMMERCE 
CLAUSE.—In State v. C. C. Taft Co., 167 N. W. 
467, decided by a majority of five to two, it is 
held, that intent of dealer to dispose of goods 
shipped in interstate commerce to break orig- 
inal packages and sell them to the trade where 
they are received takes the goods from under 
the shelter of the commerce clause of the con- 
stitution and makes them subject to seizure 
under law enacted by virtue of a state’s police 
power. 


While it is true that it has been held by fed- 
eral supreme court that when property shipped 
in interstate commerce comes to “rest” in the 
state to which it has been shipped, yet it is 
conceded, that U. S. Supreme Court has never 
held, that mere intent of consignee to break 
original packages and distribute their contents 
to retailers or among consignees’ own retail 
stores, constitutes the “rest” spoken of. There 
are, however, two cases by Maine Supreme Court 
to the effect, that there is presumption of con- 
tinuance of intent, and this intent puts the prop- 
erty in the general mass of property in the 
state. State v. Blackwell, 65 Me. 556; Wasser- 
folk v. Boulier, 84 Me. 165, 169, 24 Atl. 808, 30 


‘Am. St. Rep. 344. There also is cited federal 


authority to the general effect of presumption 
of the continuance of intent. Cook v. Marshall 
County, 196 U. S. 261, 271, 25 Sup. Ct. 233. This 
case, however, is but a principle used arguendo 
by U. S. Supreme Court. The Maine court held 
that “a fixed intent that the package shall be 
broken and sold must place the liquors in the 
same category,” that is of packages actually 
broken. 


The prevailing opinion and the dissent refer 
to Coe v. Errol, 116 U. S. 517, 6 Sup. Ct. 517. 
The former says the inquiry “was as to wheth- 
er the owner’s state of mind in relation to the 
goods—that is his intent to export them and 
his partial preparation to do so—exempt them 
from taxation.” That case concerned taxation 
in the state where shipment was begun and it 
was said, in the instant case, that the Coe-Errol 
case held that “mere intent is not enough, but 
the intention must concur with an act of trans- 
portation to terminate the jurisdiction of the 
state.” 


Th dissent construes the Coe-Errol case as 
con ‘sive against intent alone affecting the 
status of the property. It was said: “If intent 
to do what will give property the federal pro- 
tection does not effect such protection, then 





an intent to do what, if done, will take prop- 
erty out of interstate commerce cannot destroy 
the protection. * * * The Errol case over and 
again declares it is dealing with what will 
create a status. * * * It decides nothing except 
whether intent will create a status.” 


It seems to us that the dissent is better found- 
ed than the ruling by the majority. The natural 
position of property is, however, subject to local 
jurisdiction and acts putting it outside of that 
jurisdiction creates an exceptional situation, 
and for this reason there may be a difference 
in the effect of intent. But the general oper- 
ation over the entire country of such exception, 
especially when that is under a constitution of 
an independent sovereignty, requires just as 
conclusive certainty as where property is to be 
exempted from jurisdiction naturally controlling 
it. Disputable intent ought never to present 
ocasion for conflict between federal and state 
authority. 





CONTRACT—CONDITION IN RESTRAINT 
OF ALIENATION.—Robinson v. Thurston, 248 
Fed. 420, decided by Ninth Circuit Court of 
Appeals, holds, that where for a nominal con- 
sideration a daughter executed to her mother 
a release of indebtedness evidenced _by notes 
and mortgages in a large sum upon condition 
that if such releasee incurred any indebted- 
ness to the amount of $1,000 at any one time 
or mortgaged or sold any of her real estate 
without first obtaining the consent of the daugh- 
ter, said release and discharge of such notes 
and mortgages would be null and void and the 
amounts represented by such notes and mort- 
gages become due and payable, the incurring by 
the mother of indebtedness in such sum of 
$1,000 and conveying of a portion of her real 
estate, revived and made enforcible the said 
notes and mortgages. 


The Court of Appeals goes upon the theory 
that there was but a suspension of the indebted- 
ness to the daughter and there was no sound 
reason against its revival and enforceability, 
as in the condition of revival there was noth- 
ing unconscionable nor contrary to public pol- 
icy. 


This condition certainly operated against the 
free right of alienation. And it was said that 
this restriction upon alienation had no injurious 
influence over the community at large and no 
one outside of the parties had any interest 
in its suppression. But, it is difficult to dis- 
cern what legal right the daughter had in the 
observance of the condition. If this was to pre- 
serve for the daughter any right in the prop- 
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erty of her mother, it might be seen wherein the 
daughter could be damaged by non-observance 
of the condition. But, if the condition merely 
stood for the daughter’s solicitude for her moth- 
er or because she was afraid that her extrava- 
gance would or might entail a burden on the 
daughter, we do not think this could stand as 
a valid reason for reviving the suspended or 
cancelled indebtedness. There appears lacking 
the element of necessary mutuality to sustain 
this agreement for a revival of the indebted- 
ness. While it may be true, that strictly there is 
no public policy, which would refuse to recog- 
nize the validity of the contract for a revival 
of indebtedness, yet we think there was no 
mutuality which is necessary for the sustaining 


of contracts. 


We doubt whether any of the cases cited by 
the court were lacking in the particular of 
mutuality. 


CONFLICT OF LAWS—PRESUMPTION 
OF LAW OF FOREIGN STATE IN AB- 
SENCE OF EVIDENCE.—In Lillard v. Lierley, 
202 S. W. 1057, decided by Springfield (Mo.) 
Court of Appeals, it was held that, where it 
was stipulated that defendant in an action on 
a promissory note left Nebraska shortly after 
the note matured and ever since lived in 
Missouri up to the time he was sued and, 
further stipulated that under the Nebraska law 
a cause of action on promissory notes is barred 
by limitation of five years, yet the principle 
that the law of another state, where there is 
no showing to the contrary, will be presumed 
to be that the forum of suit, imported into 
the case the same exception as to the running 
of the statute for absence from the state as 
was found in Missouri iaw, and the action was 
thereby saved. 


The court said: “It has been universally held 
that where a cause of action accrued in a foreign 
state and the local laws of such state are not 
shown, and it is such a state in which we could 
not presume that the common law was in force, 
we could and would apply the law of Missouri, 
both statutory and constructive.” 


In this case it appears, that defendant pleaded 
that the action was barred under statutory 
limitation as under Nebraska law, and there 
was no reply to this plea. Then there was a 
stipulation as above stated. In oral argument 
plaintiff contended that there was an omission 
by mistake and oversight in the agreed state- 
ment of facts to further show an exception dur- 
ing the time defendant lived in Missouri, in 
which the statute did not run and his counsel 





asked that this exception under Nebraska law 
be given consideration. 

The court ruled that Nebraska law outside of 
what was stipulated about could not be con- 
sidered, but under the principle above stated, 
Missouri law could be taken into account. 

It seems to us that by both the pleading and 
the agreed statement of facts the entire ap- 
plicable law was included. Therefore this was 
not a case where the law was not shown. It 
was shown, and presumptively it was shown in 
its entirety. 


In pleading the statute of another state there 
is no presumption that such statute is the same 
as that of the forum and exceptions of local 
statutes cannot be implied where the foreign 
statute is silent even in the absence of proof 
of the entire statute law on the subject of 
inquiry. 








DECISIONS OF THE BRITISH 
COURTS ON THE POSITION OF 
MORTGAGES DURING WAR. 





One of the earliest emergency measures 
of the war was the Courts (Emergency 
Powers) Act passed on 31st August, 1914. 
We are now in 1918, and in the interval 
several amendment Acts have been passed. 
But one of the main provisions of the or- 
iginal Act still stands, namely, that affect- 
ing mortgages granted prior to the war. 
The amount of these must be enormous, and 
there is no doubt that, with the govern- 
ment offering to borrow at five per cent 
and on the best security, it was a wise finan- 
cial measure to control the calling up of 
mortgages ; even though this has resulted in 
certain minor economic effects not wholly 
without question. 


The act in effect as regards mortgages 
lays it down that no person shall take, re- 
sume, or enter into possession of any prop- 
erty, exercise any right of re-entry, fore- 
close, or realize any security (except by 
way of sale by a mortgagee in possession) 
except after an application to the court. 


The functions of the court when applica- 
tion is made are defined in the second sub- 
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section, which enacts that if on application, 
the court is of opinion that time should be 
given to the person liable to make the pay- 
ment on the ground that he is unable im- 
mediately to make the payment by reason 
of circumstances attributable, directly or 
indirectly, to the war, the court may, in its 
absolute discretion, after considering all the 
circumstances of the case and the position 
of all the parties, by order, stay execution, 
or defer the operation of any such reme- 
dies as aforesaid, for such time and sub- 
ject to such conditions as the court thinks 
fit. 

While therefore it is clear that a mort- 
gagee, before he can take any steps to en- 
force his security, must apply to the court 
for leave to enforce his remedies, yet how 
will the court exercise its discretion 
towards him: has he a case for suitable 
application; need he apply at all? The 
vague terms of the statute created a feel- 
ing of uncertainty as to result; and it is 
on that account that the recent decision of 
Mr. Justice Eve in Re Jobson’s Application’ 
should be welcomed not only by lawyers, 
but by all business men and by mortgagors 
and mortgagees themselves. He has, in 
brief, as one commentator puts it, “fur- 
nished the profession with a kind of vade 
mecum on the question of the mortgagees’ 
position.” 

The learned judge seems to have reso- 

_lutely addressed himself to the question— 
what lines ought the judicial discretion to 
follow when application is made by a mort- 
gagee. His Lordship first pointed out the 
various courses which a mortgagor faced 
which a demand for payment can pursue. 
He can realize the property and pay off the 
mortgagee out of the proceeds; or he can 
pay off the sum out of his other resources 
and take a reconveyance ; or he can arrange 
a transfer. “The last of these courses,” 
the learned judge observed, “is the one 
usually adopted, and, indeed, it is almost 
inevitable where the-advance is of a large 
amount, which is treated as capital more or 


(1) 117 L. T. Rep. 786. 





less permanently borrowed for business pur- 
poses at a fixed and moderate rate of in- 
terest.””. The practical course, then, in deal- 
ing with an emergency application is to 
consider under ordinary circum- 
stances, the particular security would be 
dealt with; and since it is unusual for the 
mortgagor to be in a position at once to 
find the money himself, and he will require 
to raise it elsewhere, a reasonable time 
should be allowed, him for this purpose; 
reasonable, that is, having regard to the 
special circumstances of the times. 


how, 


Having thus established a basis—-prin- 
ciple, Mr. Justice Eve proceeded to illus- 
trate it by seven special instances as fol- 
lows: We give the summary of them com- 
piled by The Solicitors’ Journal; (1) when 
the security is sufficient, and the mortgage 
obligations (other than the covenant for 
payment of principle) have been performed 
to date, the mortgagor ought to be given 
a reasonable time to pay the debt; (2) this 
time may be extended if he is_ willing, 
where the interest is less than five per cent 
to pay five per cent, and still further, if 
he will pay to the mortgagee on account of 
principal any excess of net rents over in- 
terest; (3) if the mortgagor is in occupa- 
tion, he should pay five per cent, interest 
and account in the same manner for any 
excess over that sum of a proper occupa- 
tion rent; (4) if the security is insufficient, 
but the mortgage obligations have been ob- 
served, the mortgagor should be allowed an 
extension, but with liberty for the mort- 
gagee to renew the application in the event 
of further depreciation; (5) if in such a 
case there are slight arrears of interest, the 
mortgagor should be required to clear them 
off as a condition of extension of time: 
(6) if in cases (4) and (5) the rent or 
a proper occupation rent exceeds five per 
cent, the mortgagee should, if he desires, 
be allowed to appoint a receiver; and (7) 
where there are substantial arrears of in- 
terest, or where the covenants have been 
broken, the mortgagor should have no re- 
lief except on terms of clearing the arrears 
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or making good the breaches, and then he 
could have extension as in cases (4), (5) 
and (6). 

We feel sure these examples will prove 
of the highest usefulness. True, the stat- 
ute is declared to be temporary only, but 
we fear its embargo will have to remain 
for a considerable time after the war; even 
its terms may have to be made more re- 
strictive should the war be still further 
prolonged. 

Donatp MacKay. 

Glasgow, Scotland. 








COURT OPINIONS AND REPORTS. 





The American Bar Association passed a 
resolution directing that a memorial be 
presented to the appellate court and to the 
individual judges, suggesting fewer and 
shorter opinions. This question concern- 
ing the brevity and non-publication of ju- 
dicial decisions is, therefore, raised to the 
dignity of a national problem.* 

Of course, we know from experience that 
resolutions are often passed by the most 
learned bodies because somebody presents 
them; and, also, something has to be done 
to show that members are abreast of the 
times. Although it is generally conceded 
that some courts have been too prolix and 
discursive in their opinions, and that per 
curiam memoranda at the end of the vol- 
ume might have properly disposed of many 
cases, nevertheless, it is very doubtful 
whether a satisfactory remedy can be found 
by applying a Procrustean rule—chopping 
off decisions at given lengths and suppress- 
ing others entirely. 

It is apparent that the memorial takes 
too pessimistic a view of present court re- 
ports, for it'is said: “Unless the problem 
is “seriously attacked it is not improbable 
that in the near future the burden of ac- 
cumulated precedent will become not only 


(1) Am. Bar Association Journal, IV, p. 15, 
January, 1918. 





serious, but insupportable. Indeed, it may 
ultimately jeopardize our whole theory of 
customary, as distinguished from codified 
law, and may impair, if not destroy our 


doctrine of sanctity of judicial precedent.” — 


No doubt the author of the memorial 
believed that it was necessary to overstate 
his case, in order to attract attention, as- 
lawyers are inclined to do when addressing 
a jury. The memorial enumerates four 
grounds as a basis for reformation: 

1. To shorten opinions by recognizing 
brevity as a virtue next to clarity. 

2. To avoid duplicate citations; diffu- 
sive discussions of principles and lengthy 
quotations. 

3. To state the facts concisely. 

4. To write fewer “reasoned opinions” 
and more per curiams. 

These propositions, except the fourth, 
are self evident; apparently any judge 
should follow them; but the difficulty lies 
in the application: What appears to be a 
concise opinion to one judge or lawyer, may 
seem to be diffuse to another. Perhaps, 
in referring to celebrated cases we may 
glean some idea from which to determine 
what is the proper length of a court de- 


cision. The Dred Scott case? covers 
240 pages of the official report, but 
it involved great national issues. All 


of volume 126 U. S. Reports is taken up 
with the Telephone Cases. Whether Chief 
Justice Waite was justified in writing such 
a long opinion, may be viewed differently ; 
also, it must be admitted that the case was 
of supreme importance, as it determined 
the validity of conflicting patents, and could 
not be presented briefly. 

Lord Holt decided Coggs v. Bernard® 
which is a landmark in the law of bail- 
ments. It is certainly a model decision, 
reported on 25 pages. Marbury v. Madison 
is found*, 43 pages, wherein Marshall estab- 
lished the doctrine that courts may declare 
a statute unconstitutional. The Dartmouth 


(2) 19 Howard 393. 
(3) 2 Ld. Ray 909. 
(4) 1 Cranch, 137-180. 
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College case’ covers 197 pages, which holds 
that a charter is not subject to change by 
act of the legislature. Vidal v. Girard Es- 
tate, sustaining the Stephen Girard will, is 
reported® in 75 pages; the decision 
is by Judge Story, one of the most 
scholarly and careful of jurists. Lord 
Stowell, the ablest British admiralty judge, 
wrote the opinion in The Gratitudine in 
1801, holding that a master may hypothe- 
cate a vessel’s cargo to pay for repairs to 
a ship in a foreign port. As given in Legal 
Masterpieces it requires 15 pages or 25 
pages of an ordinary report. 

State ex rel Davis v. Clausen, State 
Auditor’, or 59 pages in all, is an able 
opinion by Judge Fullerton; the court de- 
termined the validity of the Workmen’s 
Compensation Act. This ruling was ap- 
proved in State v. Mountain Timber Co.,° 
27 pages. 

These decisions are all masterpieces of 
style and judicial logic. Has anyone ever 
heard a complaint that they were too 
lengthy? It, therefore, depends on the oc- 
casion and the subject-matter, whether an 
opinion should be long or short. 


There is another view: counsel for ap- 
pellant usually urges a number of points 
for reversal. It is not expected that the 
appellate court will pass on them seriatim, 
but appellant is entitled to have the mate- 
rial points determined. If that be not done, 
petitions for re-hearing are filed and often 
a second opinion is forthcoming, which 
might have been avoided if the court had 
been more elaborate or explicit in the first 
instance. 

It is said that the U. S. Supreme Court 
decisions have lately averaged 2333 words, 
while the Circuit Court of Appeals for the 
ninth circuit exceeds the former by about 
124 words, averaging 2457 words to each 
case.° However, the U. S. Supreme Court 
has disposed of many cases by memoranda ; 


(5) 4 Wheaton, 518-7165. 
(6) 2 Howard, 127-202. 

(7) 65 Wash., 156-225. 

(8) 243 U. S., pp. 219-246. 
(9) See XXII Law Notes, 2. 





thus, in the last October term, 66 cases are 
reported on 8 pages of the ‘Advanced 
Opinions.” A happy medium has been ob- 
served by the Washington State Supreme 
Court, having shortened the average de- 
cision one page as appears by comparison, 
for 3 Washington contains 787 pages, re- 
porting 131 cases, averaging 6 pages; but 
97 Washington reports 140 cases on 700 
pages, or an average of 5 pages to a case. 
The Washington Constitution provides 
thus: “In the determination of causes, 
all the decisions of the Supreme Court shall 
be in writing, and the grounds of the de- 
cision shall be stated.”?° 


Necessarily, a compliance with the Con- 
stitution leaves much latitude as to what a 
decision should be: whether the facts are 
to be elaborated or embellished; whether 
some wit at the expense of litigants, or a 
sly thrust at counsel is to be incorporated ; 
whether the reasons are to be tersely or 
profusely expressed, must, of course, large- 
ly depend upon the literary taste, the at- 
tainments and personality of the judges. 


Generations have heard of “the law’s de- 
lay”; of “weary lawyers with endless 
tongues”; and of “garrulous judges”; but 
human nature has not changed perceptibly 
since the days of Solon, the lawgiver. 
Years ago there were clamors that there 
were too many law books and reports. The 
supposed evil is not a grievous reality for 
as new treatises and reports appear the 
old ones are sloughed off, as it were, at the 
other end. Time was when the New York 
Common Law and Chancery Reports were 
indispensable to every law office. Who 
cites them now outside of New York State? 
Few, indeed. 1 Wash. cites them 14 times; 
92 Wash. not at all, and 97 Wash. only 
once. It is the same with text books. Ba- 
con’s Abridgement and Wait’s Actions and 
Defenses, once so popular. are practically 
obsolete. The same may be said of the 
American Decisions, and American Re- 
ports. 


(10) Art. IV, Sec. 2. 
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There is one important point, how- 
ever, that is generally overlooked. A court 
opinion should be considered in a dual as- 
pect: First, as a decision that ‘settles the 
immediate controversy ; second, as an au- 
thority affecting the determination of 
analogous subsequent cases. By reason of 
this situation there is bound to be a con- 
tinuing conflict as to the length of decisions ; 
for the litigants concerned want the issues 
fully discussed—it being of vital interest 
to them to have their rights carefully deter- 
mined—while the legal profession, being 
only indirectly concerned, is clamoring for 
a brief resume of what the court actually 
decided. Of the two, it would seem that 
the litigant presents the better reason: he 
is in court to have his rights adjudicated, 
but is not interested in establishing prece- 
dents to be cited for the benefit of future 
litigants. Many decisions direct the lower 
court to enter some order. or the parties to 
perform same act; often there is difficulty 
in carrying out the mandate of the appellate 
‘court; unless the opinion be explicit there 
is a further appeal to ascertain what was 
meant. 


It is therefore, plain that litigants want 
their appeals properly determined without 
reference to the length of court opinions; 
the legal profession generally wants short 
decisions to save time in reading and ex- 
pense. Per curiam opinions are hardly 
ever satisfactory to the attorneys or par- 
ties in the case; they are considered as a 
means of escaping personal responsibility 
for the authorship of the particular de- 
cision. The fact is, no litigant or lawyer 
on the winning side ever finds any opinion 
too: long—for it is always pleasant read- 
ing. There is also some vanity connected 
with this; for the successful counsel has 
been heard to say that the court wrote an 
eight or ten page opinion in his case, which, 
of course, implies that the case was of great 
importance. 

In Case and Comment for last March is 
a “Symposium on Writing and Reporting 
Opinions” by a score of Federal judges, 





which discloses the fact that there is no 
unanimity in proposing a remedy, nor a 
common ground for any agreement among 
them. Most of the judges suggest shorter 
opinions and fewer for publication. Ap- 
parently, they all suffer from self-humil- 
iation ; but considering that the judges hold 
the remedy in their own hands, it appears 
to be much like other reform movements, 
in that it is much easier to urge reforms 
upon others than to reform oneself. 


If opinions are really valuable the bar 
will not willingly permit them to pass into 
oblivion. For instance, Judge James V. 
Coffy became a member of the Superior 
Court of San Francisco in 1883. For over 
thirty years he had charge of the probate 
work. In that capacity he wrote many 
decisions, and although not buoyed up, nor 
made prominent through the prestige of a 
high court, yet by virtue of his learning and 
great ability as a judge, his decisions have 
attained renown and permanency on their 
merits, having been published in six voi- 
umes at $5.00 each, and being of excep- 
tional value to a practitioner. The case of 
Angeline R. Scott, involving the validity 
of a will made by one acting under delu- 
sions, reported in 96 pages, is a philosopt.ic 
discussion of mental diseases, and highly 
instructive. This demonstrates that it is 
the quality of judicial work which deter- 
mines whether a case should be reported; 
and if the quality be of the best, verv few 
will object to the quantity, as shown in 
the preface to volume six thus: “Such a 
cordial reception has been given tu the 
first five volumes of Coffey’s Probate De- 
cisions, published six years ago, that. the 
publishers now feel impelled to issue a sixth 
volume, to include opinions which have 
since been handed down by Judge Coffey.” 


From what has been said it may be 
asked: What is the proper length of a court 
decision? ‘There is no fixed standard A 
decision which concisely, definitely and !e- 
gally disposes of the controversy before 


(11) 1 Coffey Prob. Rep. 271. 
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the court, should meet the requirements of 
a good opinion, whether it be long or 
short. In cases involving questions of pub- 
lic policy, or statutory or constitutional 
construction, no doubt, a judge should be 
more elaborate than in matters affecting 
the litigants only. After all, we must de- 
pend upon the good sense of the judges as 
to the length and style of their decisions. 


To the complaint that reports are too 
numerous, one may answer: that modern 
ingenuity has come to the rescue. It is 
not necessary that a lawyer should fill his 
library with reports from every jurisdic- 
tion. Cases of importance upon almost any 
conceivable proposition may be found col- 
lated and digested in various publications ; 
chief among them are the Lawyers’ Re- 
ports Annotated, and the American and 
English Annotated Cases. Here is a do- 


‘main of law, as abundant with precedent 


and as full of authorities—‘‘as leaves in 
Vallombrosa”. Not only this: if any one 
desires an epitome of these leading cases, 
and an absolutely reliable review of perti- 
nént authorities he may be instantly accom- 
modated by the use of Ruling Case Law: 
and in addition refer to the various Cyclo- 
pedias and Digests ; besides, the Central Law 
Journal and other periodicals are of the 
greatest value in keeping posted on current 
legal thought and literature. With these 
modern devices to aid a practitioner or the 
judge, what matters it whether decisions 
are long or short, or how numerous they 
may be? 


Recurring to the alarming part of the me- 
morial, that “code law may supersede the 
common law”; it may be suggested, if 
length of decisions determines that fact, 
then our present system is based upon 
shaky foundations and ought to be super- 
seded by something more substantial. As 
to the “sanctity of judicial precedent” that 
cannot be destroyed by long opinions, but 
depends upon the judges themselves. 


While the courts administer the law with 
due regard to justice, honestly and wisely 





—without fear or favor—they will enjoy 
the confidence and have the loyal support 
of the people, without regard to the length 
of their decisions. The writer’s view is 
tersely expressed by Justice Oliver Wen- 
dell Holmes, a real legal philosopher, in 
his remark: “If the chance of battle—I may 
add, the passage of a law—has ruined a 
state, there was a general cause at work 
that made the state ready to perish by a 
single battle or law. Hence, I am not 
much interested one way or the other in 
the nostrums now so strenuously urged.”!? 
Frep H. PETERSON. 


Seattle, Wash. 


(12) Holmes’ Speeches, p. 102. 








BANKS AND BANKING—FORGERY 





STATE, for Use of ARKANSAS PENITEN- 
TIARY, v. BANK OF COMMERCE. 





Supreme Court of Arkansas. April 15, 1918. 





(202 S. W. 834.) 





The weight of authority is that the drawee 
who unwittingly pays a check to which the 
payee’s signature is forged is not liable to the 
payee in the absence of acceptance of the check. 





Action by the State, for the use of the 
Arkansas Penitentiary, against the Bank of 
Commerce. Judgment dismissing the com- 
plaint, and plaintiff appeals. Affirmed. 


Smith, J.: The complaint in this cause 
contained the following allegations: 


“That on November 27, 1916, Landauer 
Bros, Cotton Company of Little Rock, Ark., exe- 
cuted its check upon the defendant, the Bank 
of Commerce, in the sum of $5,000, payable to 
the order of the Arkansas State Penitentiary, 
said check being in part payment of certain cot- 
ton sold to the said Landauer Bros. Cotton 
Company by the state board of penitentiary and 
reform school commissioners: that on said date 
said check was delivered by said Landauer 
Bros. Cotton Company into the hands of R. G. 
Anderson, who was at that time the clerk 
of the said state board of penitentiary and re- 
form school commissioners; that on said date 
the said R. G. Anderson, wholly without any 
authority or right so to do, indorsed said check 
and presented it to the defendant, the Bank of 
Commerce, and the said defendant then and 
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there wrongfully and without any right or au- 
thority whatsoever paid to the said R. G. An- 
derson the $5,000 in cash, and then and there 
charged said check against the account of the 
said drawers thereof, the said Landauer Bros. 
Cotton Company. 

“That the said R. G. Anderson wholly failed 
to pay over the said $5,000 or any portion 
thereof to the state board of penitentiary and 
reform school commissioners; or to the state 
treasurer, but that the said Anderson appro- 
priated said money to his own use; that the 
said state board of penitentiary and reform 
school commissioners and the state of Arkansas 
have wholly failed to receive any portion of 
said money. 


“That the said indorsement of said check 
by the said Anderson was a forgery; that the 
said Anderson, as clerk of the said board, was 
not empowered or authorized by law to indorse 
said check nor to receive the money thereon, 
nor was the said Anderson authorized by the 
said board nor any member thereof to indorse 
said check nor to receive the money thereon; 
that by reason of the premises aforesaid, the 
plaintiff, the state of Arkansas, for the use of 
the Arkansas State Penitentiary, is entitled to 
recover from the said defendant, Bank cf Com- 
merce, the said sum of $5,000, together with 
interest thereon at 6 per cent per annum from 
November 27, 1916.” 


A demurrer to this complaint was sus- 
tained, and, the state having elected to stand 
upon the complaint, the cause was dismissed, 
and this appeal has been prosecuted. 


Counsel for the state concede that the 
point in issue was decided by this court in 
the case of Sims v. American National Bank 
of Ft. Smith, 98 Ark. 1, 1385 S. W. 356. It 
is argued, however, that the opinion in that 
case, in so far as it appears to be decisive of 
the point at issue in this case, is dictum. The 
point decided in the Sims case was respon- 
sive to the following question asked in the 
opinion: 


“Can the payee of a check or draft whose in- 
dorsement was forged, after payment by the 
bank upon which it was drawn upon such 
forged indorsement, maintain an action 
against the drawee to recover the amount of 
it?” 

The. court treated the question as stat- 
ing the point there in issue, and made its 
answer to that question decisive of the facts 
of that case. Therefore the answer to this 
question cannot be treated as dictum. The 
court recognized the question as one of first 
impression in this court, and after a review 
of the authorities, as is indicated both by 
the opinion itself and the abstract of the 
briefs filed in that case, took a position based 
upon the decision of the Supreme Court of 
the United States in the case of First Nat- 





ional Bank v. Whitman, 94 U. S. 343, 24 L. 
Ed. 230. The case cited and relied upon pre 
sents the exact question which we have here, 
and this court quoted with approval the fol- 
lowing language from the case: 

“We think it is clear, both upon principle 
and authority, that the payee of a check, un- 
accepted, cannot maintain an action upon it 
against the bank on which it is-drawn.” 

The doctrine of the Sims case, supra, was 
reaffirmed by this court in the case of Rogers 
Commission Co. v. Farmers’ Bank of Leslie, 
100 Ark. 537, 140 S. W. 992, where it was 
said: 

“That the giving of a check upon a bank is 
not an assignment of the amount of it to the 
payee, upon which he can bring a suit against 
the bank for its payment there being no privity 
between the drawee bank and the holder of 
the check until acceptance ‘by it.” 

The point there decided, under the facts 
of that case, cannot be said to be dictum. 


The opinion of this court in the Sims case 
is vigorously assailed by learned counsel for 
the state upon the ground that this doctrine 
as applied to the facts of that case is dictum, 
and it is also assailed upon the ground 
that it is contrary to the weight of authority 
and is against the sounder reason. 


In reply ‘to this argument it may be 
said that the point at least has been decided 
by this court as the doctrine of the Sims 
case, supra, was reaffirmed in the Rogers 
Commission Co. case, supra, and for the 
reason stated the language quoted was not 
dictum. Learned counsel are mistaken in the 
statement that. these decisions are contrary 
to the weight of the authority upon this sub- 
ject. The contrary appears to be the case, as 
is shown by the exhaustive note on the sub- 
ject which is appended to the case of Ballard 
v. Home National Bank, 91 Kan. 91, 136 Pac. 
935, L. R. A. 1916C, 161. The author of this 
note sets out the reported cases upon this sub- 
ject, and states the majority rule to be that an- 
nounced by the Supreme Court of the United 
States in the case of Bank v. Whitman, supra. 
The opinions of this court in the cases men- 
tioned, in 98th and 100th Arkansas Reports, 
are cited along with the others as comprising 
the majority rule. According to this note, 
there can be no question that the rule as ap- 
proved by this court in the case cited accords 
with the majority rule on the subject. ' This 
question was thoroughly considered by this 
court in the Sims case, supra, and this court 
took its position after a review of the leading 
authorities upon the subject. We do not there- 
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fore feel at liberty to overrule our cases simply 
because it might appear (which we do not 
decide) that the minority rule is based upon 
the sounder reason. 


This court gave in the Sims case, supra, 
the following reason for the position which it 
then took: 


“In such matters it is important that uni- 
formity should obtain in the different juris- 
dictions, and that but one rule should be 
applied to the business dealings of the citi- 
zens of the different states with each other, 
so closely interwoven is such business ac- 
tivity and association with the vast cémmer- 
cial life of the nation and since the United 
States Supreme Court is the highest court 
of last resort, and does not follow the de- 
visions of the state courts upon general bank- 
ing and commercial questions, we will follow 
ag 

Judgment affirmed. 


Note.—Giving of Check as an Assignment of 


Funds in Hands of Drawee—What is called the 


majority rule in this country is to the effect that 
there being no privity between payee of a check 
and drawee, its issuance does not operate as an 
assignment. This view has been sustained by 
at least twenty-one states and also by federal 
supreme court,-and, and this independently of the 
Negotiable Instruments Law. But-the rule of no 
assignment is but a principle and special circum- 
stances may give to the issuance of a check the 
character of a pro tanto assignment and thus vest 
the holder with a right of action against a bank 
upon which it is drawn. Fourth Street Nat. Bank 
v. Yardley, 165 U. S. 634, 41 L. ed. 855, 17 Sup. 
Ct. 439. 


The Negotiable Instruments Law specifically 
provides that a bank shall not be liable to the 
holder of an unaccepted check, and this though 
it be true that the bank has agreed to apply funds 
subject to these purposes. 


What has been called the minority rule has 
been ruled by at least nine states, viz.: (1860) 
Munn v. Burch, 25 Ill. 35 (often approved in 
subsequent rulings); Bloom v. Winthrop State 
Bank (1903), 121 Iowa 101, 96 N. W. 733; (1871) 
Lester v. Given, 8 Bush. (Ky.), 357 (often ap- 
proved later); Gordon v. Maschler (1882), 34 
La. Ann. 604; Taylor v. First Nat. Bank (1912), 
119 Minn. 525, 138 N. W. 783, Ann. Cas. 1914 A, 
1302; Fonner v. Smith (1891), 31 Neb. 107, 47 
N. W. 632, 11 L. R. A. 528, 28 Am. St. Rep. 510; 
Ballen v. Bank of Kremlin, 1913, 37 Okla. 112, 
130 Pac. 539, 44 L. R. A. (N. S.) 621, (minority 
rule recognized but not applied under the circum- 


stances) ; Southern Seating Cabinet Co. v. First, 


Nat. Bank (1910), 87 S. C. 79, 68 S. E. 962, 29 
L. R. A. (N. S.) 623, and Turner v. Hot Springs 
Nat. Bk., 18 S. D. 498, 101 N. W. 348, 112 Am. 
St. Rep. 804, 5 Ann. Cas. 937. 


All of these cases were decided prior to the 
adoption of Negotiable Instruments Act, and in 
some of these states it was held that this act 
changed former ruling, as see Rauch v. Bankers’ 
Nat. Bank, 143 Ill. App. 625; Home v. Stanhope 
Bank (1908), 138 Iowa 39, 115 N. W. 476; but the 


” 








act was held not to apply to a suit in equity; 
Guenther v. Bank of Monroe, 1911, 90 Neb. 280, 
133 N. W. 402. 

Where a check has been certified or accepted 
this has been held quite generally to put the mat- 
ter on a wholy different basis, certification, in- 
deed, supplying all the necessary privity between 
the holder and the bank. Even though drawer 
never had funds in drawee bank, and the cer- 
tification was fraudulent and illegal by a bank’s 
official, holder in good faith was protected. Pope 
v. Bank of Albion, 59 Barb. (N. Y.) 592. But 
this case was reversed in Court of Appeals, on 
ground that subordinate official had no authority. 
to certify checks. S. C. v. S.C. 57 N. Y. 126. 

It would seem unnecessary to set forth the 
reasoning of the opposing courts on the question 
of privity rel non, because of the purpose of 
Uniform Negotiable Instruments Act aiming at 
uniformity in ruling in different states, the ex- 
istence of which purpose appearing to us a better 
basis to go upon than is stated in Sims v. Ameri- 
can Natl. Bank, 98 Ark. 1, 135 S. W. 536, this 
reasoning being set forth in the instant case. It 
may, therefore, be deemed greatly academic to 
set forth the minority view, as antedating the 
Negotiable Instruments Act, for whether that 
view was right or wrong, now our attention ought 
to be focussed on the interpretation given to 
that act. Oe 








ITEMS OF PROFESSIONAL 
INTEREST. 


PROGRAM FOR THE MEETING OF THE 
TEXAS BAR ASSOCIATION. 





The Texas Bar Association will hold .its 
thirty-seventh annual meeting at Wichita Falls, 
July 3rd, 4th and 5th, 1918. ‘ 

The address of welcome will be made by. 
Hon. A. H. Britain, of Wichita Falls, and the 
response by Hon. J. H. Barwise, Jr., of Fort 
Worth. ‘ 

The principal addresses will be as follows: 
“The History and Purposes of the American 
Bar Association,” by Hon. Hiram Glass, of 
Austin; “Judicial Organization,” by Dr. Ros- 
coe Pound, of Harvard University; and “Uni- 
form State Laws,” by Hon. W. O. Hart, of 
New Orleans. ne 





PROGRAM FOR THE MEETING OF THE 
NEW HAMPSHIRE BAR ASSOCIATION. 





The annual meeting of the New Hampshire 
Bar Association will be held at the Crawford 
House, White Mountains, July 6, 1918. 

The principal address on the program is 
that of the President of the Association, Hon. 
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Geo. F. Morris, of Lancaster. The annual ad- 
dress will be by Judge George M. Powers, of 
the Vermont Supreme Court. Hon. Walter 
George Smith, of Philadelphia, will give an 
address on “Uniform State Laws.” 

The Secretary of the Association, Mr. Ar- 
thur H. Chase, writes that they are expecting 
a record breaker in attendance as well as 
in other things. 





PROGRAM OF THE MEETING OF THE IOWA 
BAR ASSOCIATION. 





The Iowa State Bar Association will hold its 
Twenty-fourth Annual meeting at Des Moines, 
June 27 and 28, 1918. 

Hon. Chas. W. Mullan, of Waterloo, will de- 
liver the president’s address, and his subject 
will be “Allegiance to the Constitution.” Papers 
will be read on the following subjects: “The 
American Bar Association,” by Mr. Thomas J. 
Bray, of Oskaloosa, Ia’; “Civil and Military 
Courts,” by Capt. Percy Bordwell, of Camp 
Dodge; the annual address will be made by 
Hon. Rome G. Brown of Minneapolis, whose 
subject will be “The Disloyalty of Socialism.” 
Gov. Wm. L. Harding, of Sioux City, will also 
address the convention. 





PROGRAM FOR THE MEETING OF THE 
INDIANA BAR ASSOCIATION. 





The Indiana Bar Association will meet at 
Indianapolis, July 10, 1918. 


The president’s address will be delivered 


by Mr. Inman H. Fowler, of Spencer, who will 


take as his subject, “What Shall be Done With 
the Mob?” The annual address will be de- 
livered by Hon. Lindley M. Garrison, whose 
subject will be “After the War—What?” 

Papers will be read by Mr. Chas. Martin- 
dale, on “Americanism and War;” and by Mr. 
Lex J. Kirkpatrick, on “The Movement for 
Uniform State Legislation.” A discussion of 
the latter paper will be conducted by Prof. 
Ernest Freund of Chicago University. 





A CORRECTION. 





We call the attention of our readers to two 
errors in the printing of the article by Hon. 
Walter George Smith, in the Central Law Jour- 
nal for May 24, 1918. On page 373, the name 
of Justice Riddell should be William Renwick 
Riddell. On page 376, the quotation from 





Karl Liebnecht should be the paragraph be- 
ginning “The German government,” etc., and 
the one following it; the paragraph which is 
a quotation from The Federalist, on the same 
page, should appear on page 374, following the 
paragraph beginning “If there should happen 
to be,” etc. We regret the mistake, which, 
however, was not made by us but by those 
who set up the printed copy of Mr. Smith’s 
address, which we used in reprinting the ad- 
dress.—Editor. 








CORRESPON DENCE 





PROGRAM OF THE MICHIGAN BAR 
ASSOCIATION MEETING. 





Editor, Central Law Journal: 
Your letter of May 21st addressed to Harry 


A. Silsbee, Secretary of the Michigan State, 


Bar Association, has been referred to me for 
reply, inasmuch as I have principal charge of 
arrangement of the program. While the pro- 
gram is not fully completed at this time, it 
embraces an address by Hon. Samuel Rosen- 
baum, of Philadelphia, upon the subject, “Com- 
mercial Arbitration”; also a paper by Prof. 
Edson R. Sunderland, of the University of 
Michigan, upon the subject, “A New Function 
for Courts—Declaring the Rights of Parties”. 
The subject of Uniform State Laws will be 
reviewed by Hon. Geo. W. Bates, of Detroit, a 
member of the Michigan Commission on Uni- 
form State Laws. The work of the Legal Ad- 
visory Boards, past and future, will be dis- 
cussed by Major A. E. Peterman, Judge Ad- 
vocate, of Lansing. Addresses by one or more 
members of the Supreme Court and by the 
Governor of the State have been promised. 

At a meeting of the association held last 
year in Grand Rapids, Prof. John R. Rood of 
the University of Michigan, presented a paper 
upon the subject, “The Cost of Public Jus- 
tice”. This paper has occasioned consider- 
able comment throughout the country and will 
form one of the subjects for open discussion 
at the coming meeting. This is to be the 28th 
annual meeting of this association and will be 
held in Kalamazoo, Michigan, June 28th-29th, 
1918. 

Yours very truly, 
Burritt HAMILTON, 
President. 
Battle Creek, Mich. 
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PRESUMING FOREIGN STATUTE MAKES 
SAME EXCEPTIONS AS STATUTE 
OF FORUM. 





m June 4, 1918. 


Editor, Central Law Journal: 

Dear Sir: I have just read the case of Lillard 
v. Lierly, 202 S. W. 1057. It seems to me that 
the court has gone so far wrong that attention 
should be called to it. They hold correctly that 
if the statute of Nebraska is not pleaded they 
cannot notice it and that in the absence of a 
showing as to the law of Nebraska the law of 
Missouri is to govern, presumed to be the same, I 
think they are right in both holdings but in the 
case at bar the Nebraska Law of Limitations is 
pleaded and proven. Judicially, the whole Lim- 
itation statute is pleaded, and none other is 
known. While the briefs and argument of coun- 
sel show that the Nebraska statute had a saving 
clause. Judicially, there was no other limita- 
tion law except the statute pleaded. How can 
the court tack on to the Nebraska law of limi- 
tation our saving clause by presumption? 


To illustrate, suppose that the statute plead- 
ed was all of the Nebraska law of limitations 
(and none other being pleaded, it is ali), can 
the, Missouri Court, by presumption add to 
it, by presuming a saving clause. This is 
the result of their conclusions. There are 
states that have limitation laws but no sav- 
ing clauses. Now, if one should sue on note 
from one of those states and defendant should 
plead the Statute of that state, will our court 
read into the law of that state a saving clause, 
that was never enacted and thereby enlarge and 
modify the Statute of that State. My judg- 
ment may be bad but it does seem to me that 
the case is wholly wrong and will set a bad 
precedent to annoy litigants and the courts. 
What do you think of it. 

Truly yours, 
W. D. SUMMERs. 

Harrisonville, Mo. 


[See note on this case, in this issue, page 426. 
—Editor.] 








BOOKS RECEIVED. 





The Progress of the Continental Law in the 
Nineteenth Century. By various authors. 
Boston. Little, Brown & Company. 1918. Price, 
$5.00. Review will follow. 





HUMOR OF THE LAW. 





Was it at a meeting of our aircraft officials? 
Perhaps it was and perhaps it wasn’t. Any- 
way, @ member was protesting vigorously 
against the snail-like progress in turning out 
things that were sorely needed. A “scene” en- 
sued and the chairman tried to pour oil on the 
troubled waters. 

“Mr. Blank must remember,” said he, “that 
Rome wasn’t built in a day.” 

“I know it wasn’t,” retorted the protesting 
member, “and if this board had had the work 
to do it wouldn’t be built yet.” 





Two elderly gentlemen, both decently clothed 
in sober black, were sitting side by side in a 
motor bus. Each was reading a morning pa- 
per. Suddenly one of the men uttered an ex- 
clamation of pleasure and the other peered at 
him over his spectacles. ; 

“TI see here,” explained the first, with a beam- 
ing face, “that Mr. Grewson, who. died last 
week, has left his entire fortune +o various 
charitable enterprises. This will be a surprise 
to his many. relatives. It is to me—a glad sur- 
prise, in my case, for I am the minister of a 
church to which he has left $2,000.” 

The other man looked at the newspaper and 
his face, too, became wreathed in smiles. 

“Bless him!” he exclaimed heartily. “All to 
charitable institutions, in spite of his rela- 
tives! Ah, sir, I like to see money left like 
that—I do, indeed!” 

“Are you also a minister?” 

“No, sir; I am a lawyer.” 





“Now, sir,” cried Mr. Bagwig ferociously, “at- 


tend to me! Were you not in difficulties a few 
months ago?” 

“No.” 

“Now, sir! Attend to my question. I ask 


you again, and pray be careful in answering, 
for you are on your oath, I need hardly remind 
you. Were you not in difficulties some months 
ago?” 

“No; not that I know of.” 

“Sir, do you pretend to tell this court that 
you did not make a composition with your 
creditors a few months ago?” 

A bright smile of intelligence spread over the 
ingenuous face of the witness, as he answered: 

“Oh! Ah! That’s what you mean, is it? But, 
you see, it was my creditors who were in. diffi- 
culties, and not me.” 
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1, Adoption—Evidence.—A decree of. adoption, 
based on a finding that father had neglected to 
support child for upwards of one year in a pro- 
ceeding before proper tribunal, from which no 
appeal was taken, is presumed to be based on 
evidence, and will not be set aside for lack of 
jurisdiction.—In re Young, Pa., 103 Atl. 344. 


2. Bankruptcy —Adjudication. — Adjudication 
in bankruptcy is caveat or notice to all world, 
and creditors, if desiring to question adjudica- 
tion, on ground that it was induced by fraud, 
must act promptly, or their rights are lost, for 
passage of bankrupt’s estate to trustee will pre- 
vent return to status quo.—In re Greer, U. S. D. 
C., 248 Fed. 131. 


3. Equity.—Equitable rights of claimants 
as creditors of another corporation whose prop- 
erty bankrupt acquired, on theory that it was 
transferred subject to a trust ex maleficio, can- 
not be treated as a valid lien superior to rights 
of general creditors of - bankrupt until, by some 
legal proceeding, it has become attached to the 
property of the bankrupt.—In re American Candy 
Mfg. Co., U. S. D. C., 248 Fed. 145. 


4. Equity.—Claimant’s equitable lien to fol- 
low assets of transferror corporaiton into the 
hands of bankrupt, depending as it did on legal 
proceedings had within four months of bank- 
ruptcy and in part coming after attachment of 











all of bankrupt’s property had within four-month 
period, was under Bankruptcy Act, § 67f, dis- 
charged by adjudication in bankruptcy.—In re 
American Candy Mfg. Co., U. S. D. C., 248 Fed. 
145. 





5. Insolvency.—Where indorser or surety 
on note of bankrupt, within four_months of 
bankruptcy, knowing of bankrupt’s insolvency, 
induces him to pay note with intent of escaping 
liability, such surety or indorser received pref- 
erence, which may be recovered by trustee in 
bankruptcy.—Chapman v. Hunt, U. S. D. C., 248 
bred. 160, > 





6.- Mortgage.—While mortgage itself does 
not entitie mortgagee to collect rents, mort- 
gagee in case of deticiency is entitled to rents 
collected between adjudication of mortgagor as 
bankrupt and sale under tioreciosure proceed- 
ings, for Bankruptcy Act deprives the mort- 
gagee of his right to reach sucn rents.—Birdseil 
v. Liberty Trust Co., U. S. C. C. A., 248 Fed. 112. 





7. Preference.—Though it may have that 
effect incidentally, transfer by insolvent debtor 
cannot be set aside under Bankr. Act, § 67e, as 
one tending to hinder, delay, and defraud cred- 
itors, unless 1t was made with intention of un- 
lawtully hindering, delaying, and defrauding 
creditors.—In re braus, L. 8, C. C. A, 248 Fed. 
55. 

8. Banks and Banking—Director of Corpora- 
tion.—A director in a financial institution must 
exercise the same degree of care that men 
prompted by self-interest generally exercise in 
their own affairs, to know how the business is 
conducted, and to give direction to its affairs, 
and is not excused by the fact that he is a mere 
honorary director, and is not expected to give 
the business any attention.—Kavanaugh vy. 
Gould, N. Y., 119 N. E. 237, 223 N. Y. 103. 


9. Stockholder’s Liability—A loan to a 
liquidation agent of a national banking associ- 
ation cannot make stockholders individually 
liable, under Rev. St. § 5220 (Comp. St. 1916, § 
9806), and section 5151.—American Nat. Bank of 
Macon vy. Commercial Nat. Bank of Macon, U. 8. 
D. C., 248 Fed. 187. 


10. Usury.—State statutes prescribing pen- 
alties for usury have no application to nego- 
tiable instruments Held by national banks; the 
penalty fixed by Rev. St. U. S. § 5198 (U. S. Comp. 
St. 1916, § 9759), against such banks for usury, 
and remedy given by act of Congress against 
such banks for taking usury, being exclusive.— 
Young v. First Nat. Bank, Ga., 95 S. E. 381. 


11. Bills and Notes—Consideration.—A note 
given to a bank to procure its surrender of a 
note of a third person is a binding obligation, 
though the maker of the note did not obtain the 
consideration therefor.—United States Fidelity 
& Guaranty Co. v. Walker, U. S. C. C. A, 248 Fed. 
42. 

12.——Innocent Purchaser.—Transferee of ne- 
gotiable note by payee’s indorsement guarantee- 
ing payment at maturity or thereafter with in- 
terest is an indorsee within rule protecting in- 
nocent purchaser in due course for value before 
maturity against defenses good between original 
parties.—First Nat. Bank of Dalton, Ohio, v. 
Cummings, Okla., 171 Pac. 862. 
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13. Brokers—Evidence.—Where by terms of 
written agreement plaintiff was to receive a com- 
mission only if a lease was made with W. satis- 


factory ‘to B., plaintiff could not recover where | 


no lease was made, and W. was not willing to ac- 
cept a lease on terms satisfactory to B.—Fleming 
v. James S. Holden Co., Mich., 166 N. W. 1042. 


14. Carriers of Live Stock—Unloading.— 
Where it was carrier’s duty to unload animal, 
and where, if it had done so, it could have seen, 
or ought to have seen, apparent injury, it could 
not complain of its lost opportunity to see in- 
jury, if any.—Ferebee v. Atlantic Coast Line R. 
Co., S. C., 95 S. E. 349. 


15. Carriers of Passengers—Baggage.—Evi- 
dence that a passenger arriving in the station 
left his baggage with the baggage master, who 
agreed that he might leave it for two or three 
days, and that the baggage was never delivered 
to him, warrants a finding of negligent failure 
to exercise due care.—Jonesboro, L. C. & E. R. 
Co. v. Dapenport, Ark., 201 S. W. 1114. 


16.——Invitee.—While persons on platform to 
accompany friends to trains are invitees, one 
going from curiosity to see shipment of a corpse 
is a licensee.—St. Louis & S. F. R. Co. v. Stacy, 
Okla., 171 Pac. 870. 


17. Commerce—Employe.—A locomotive fire- 
man, who on Sunday when off duty went to rail- 
road yards to transfer his tools to engine used 
in interstate commerce, and was killed by loco- 
motive in yards, was not then engaged in inter- 
state commerce, and his administratrix could not 
sue under federal Employers’ Liability Act.— 
Hansen v. New York Cent. & H. R. R. Co., N. J., 
103 Atl. 200. 


18.——<tInterstate Cars.—A railroad company in 
breaking up interstate trains at a junction point 
within the state to facilitate delivery of ship- 
ments to other points within the state is engaged 
in interstate commerce notwithstanding inter- 
state cars were to be delivered within state or 
at terminal where trains were broken up.— 
Southern Pac. Co. vy. Stephens, Tex., 201 S. W. 
1076. 


19. Compromise and Settlement—Conclusive- 
ness of.—Where elaborate contract adjusting 
difficulties between parties was result of much 
consideration and many consultations with coun- 
sel, it is not thereafter subject to attack on 
ground that it was not deliberately entered into. 
—Graham v. J. D. Spreckels & Bros. Co., U. S. 
Cc. C. A., 248 Fed. 66. 


20. Constitutional Law — Executive Depart- 
ments.—Congress may make decisions of execu- 
tive departments or subordinate officials there- 
of, to whom it has committed the execution of 
certain acts, final on questions of fact; and de- 
cisions of those officials cannot be reviewed, 
unless contrary to law or a fair hearing has been 
oe States v. Kinkead, U. S. D. C., 248 

- 141. 


21. Telephone Company.—Contracts between 
telephone companies, if valid, do not prevent the 
state from exercising its power to provide for 
the welfare of the people, even though such 
provision may render such contracts partially or 
wholly ineffective-—Northern Indiana & South- 
ern Michigan Telephone, Telegraph & Cable Co. 
v. People’s Mut. Telephone Co. of La Grange, 
Ind., 119 N. EB. 212. ; 


22. Contracts—Husband and Wife.—Where 
plaintiff painted defendant’s house, understand- 
ing that her husband was to pay for it, defendant 











understanding she was to pay, plaintiff can re- 
cover from the wife.—Lapham v. Collins, N. H., 
103 Atl. 306. 


23. Mutuality.—Where buyer promises to 
purchase certain amount of corporate stock at 
certain price per share, and seller furnishes 
such amount under agreement, contract is not 
invalid for lack of mutuality, on ground that 
at time of making offer seller did not bind him- 
self to furnish said amount of stock.—Inter- 
meejemne Life Ins. Co. v. Stuart, Tex., 201 S. W. 





24. Corporations—Bill of Sale.—Phrase “all 
assets of corporation,” as used in bill of sale by 
corporation to intervener president and director, 
held to include all assets, so that sale was void 
where not made with consent of two-thirds of 
stockholders, as required by Civ. Code, § 36la.— 
Porter v. Anglo & London Paris Nat. Bank of 
San Francisco, Cal., 171 Pac. 845. 


25. Ratification.—Determination of mining 
company’s directors that, in event mine became 
productive, they might take care of notes given 
lenders to company by former president, un- 
authorized to borrow, was not ratification. 
Massie v. Eldorado Gold Star Mining Co., Cal., 
171 Pac. 814. 


26.——Stockholders.—Directors of corporation 
must give stockholders notice of any issue of 
stock, and an opportunity to subscribe therefor, 
and if they fail to give such notice and purchase 
stock themselves to gain control of corporation, 
the issue may be set aside at instance of stock- 
holder.—Glenn v. Kittanning Brewing Co., Pa., 
103 Atl. 340. 


27. Covenants — Injunction. — Covenants in 
deeds to number of lots abutting on residential. 
street that no building of any kind should be 
placed within 40 feet of the street was breached 
by lowering of grade and construction of street 
railway loop, and such improvement would be 
enjoined.—Dewar v. Carson, Pa., 103 Atl. 343. 


28. Restrictions.—Evidence that lot owner 
in an allotment notified intending purchaser that 
use of lots was restricted to single residence 
purposes did not charge purchaser with notice- 
that such restrictions were for benefit of owners 
; Hee lots.—Adams v. Donovon, Ohio, 119 N. E 








29. Damages—Measure of.—Where the grass 
on plaintiff’s land was fired by railroad company, 
plaintiff is entitled to recover as damages the 
highest market value for any purpose to which 
he might wish to subject the land or the grass, 
including the purpose of pasturage.—Ft. orth 
Rh Cc. Ry. Co. v. Hapgood, Tex., 201 S. W. 


30. Measure of.—In an action for damages 
to mule from defendant’s automobile, the value 
of its feed and attention during recovery was 
allowable in connection with a recovery for the 
partial depreciation in its market value.—Cook 
v. Daniel, Ga. 95 S. E. 376. 

31.. Deeds—Consideration.—On conveyance of 
realty to son under agreement to provide for 
grantors for life, provision that he pay certain 
sums to other children, and making such pay- 
ments liens on realty, was not based on valu- 
able consideration; and where contract was re- 
scinded and property reconveyed, there was no 
obligation to make payments.—Emkee v. Ahston, 
Minn., 166 N. W. 1079. 

32.——Equity.—Equity will set aside a deed 
from a vendor to his attorney, in whom he im- 
posed implicit confidence, where the vendor was 
of feeble mind and the consideration was gross- 
ly inadequate, though the relation of attorney 
and client had ceased when the deed was exe- 
cuted.—Miller v. Thompson, Okla., 171 Pac. 860. 

33. Easements—Appurtenant.—Where owner 
of unimproved tract. divided it so as to give 
access to all except one from public highway by 
means of private road and left some without any 
access, and granted parts to different persons, 
each grantee took subject to the use of road by 
others as an easement appurtenant to extent rea- 
sonably necessary for use.—Sharp v. Kline, W. 
Va., 95 S. E. 441. 


34. Injunction.—In suit to enjoin defend- 
ants from crossing plaintiff's farm, plaintiff was 
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properly permitted to show that one who lived 
on farm cultivated claimed right of way, inter- 
ference with defendants’ enjoyment of right of 
way by one in possession under owner having 
same effect as an interruption of adverse pos- 
session as the same act by owner himself.— 
Waterman v. Moody, Vt., 103 Atl. 325. 


35. Prescription—An easement to maintain 
a sewer pipe over the land of another cannot 
arise by prescription, where the use of the land 
for.such purpose did not exist prior to the sever- 
ance of the unity of ownership, and no neces- 
sity for such easement has ever existed.—Hey- 
man v. Biggs, N. Y., 119 N. E. 243. 


36. Eminent Domain—Trespass.—Where rail- 
way company by increasing its consumption of 
water taken from plaintiff's water supply injured 
him, and upon being sued, commenced proceed- 
ings to exercise its right of eminent domain, it 
was none the less a trespasser as against plain- 
tiff.—Norfolk & W. Ry. Co. v. A. C. Allen & Sons, 
Va., 95 S. EB. 406. 


37. Equity—Lien.—Where complainant's bill 
to enferce mechanic’s lien alleged that named 
persons had some interest in premises either as 
mortgagees or purchasers, but alleged that mort- 
gage was inferior to lien, and evidence indicated 
that existence of mortgage was uncontroverted, 
complainant cannot attack decree because of 
absence of formal proof of mortgage; his plead- 
ing amounting to admission of its existence.— 
Turner Const. Co. v. Union Terminal Co., U. S. 
Cc. C. A., 248 Fed. 120. 


38. Estates—Dower.—Where owner of land 
subject to dower and to a mortgage to secure 
payment of dower interest acquired such in- 
terest, and thereafter conveyed subject to the 
mortgage, the dower and the fee merged, and 
grantors’ personal representative could not main- 
tain assumpsit for dower against the grantee. 
—Griffith v. McKeever, Pa., 103 Atl. 335, 


39. Estoppel—Shipper of Animal.—Shipper of 
animal was not estopped, by signing receipt, 
from showing that animal was severely injured, 
and not, as he first thought, only slightly in- 
jured, as he had reasonable time after he re- 
ceived animal to ascertain extent of injury.— 
eget v. Atlantic Coast Line R. Co., S. C., 95 

. B. 349. - 


40. Fraud—Negligence.—Where one party to 
exchange relied entirely on the other’s repre- 
sentations, and was defrauded, he was under no 
legal obligation to investigate, and the other 
could not defeat recovery on ground of negli- 
gence.—Laird v. Keithley, Mo., 201 S. W. 1138. 


41. Frauds, Statute of—Debt of Another.— 
Verbal promise of defendant stockholders that 
they would be responsible for rent on premises 
leased by corporation until another tenant was 
procured was collateral, and plaintiff lessor, who 
did not release corporation or waive any of her 
rights, could not recover on such promise, in 
view of Code, § 2840, as to promises to answer 
for debt of another.—Friedlin v. Crocklin, Va., 
95 S. E. 432. 

42. Fraudulent Conveyance—Consideration.— 
Where deed recited consideration of love and 
affection and for better —— and maintenance, 
as well as $1 and other valuable considerations, 
and plaintiff made no attempt to controvert re- 
cital, it cannot be held that transfer was with- 
out valuable consideration, in view of Civ. Code, 
§ 1615.—Franck v. Moran, Cal., 171 Pac. 841. 


43. Mortgage.—To prevent a transaction, on 
its face a mortgage, being declared void as a 
preferential assignment, it is immaterial that 
the conveyance was made immediately to the 
trustees instead of directly to beneficiary, since 
the statute does not prescribe the form of a 
soon ae ce, Mills v. Sumter Lumber Co., S. C., 








44. Gwaranty—Assumption of Debt.—Pur- 
chaser of all of a company’s stock, agreeing to 
assume all “current liabilities,” was liable for 
monthly payments of rent under a lease exist- 
ing at time of guaranty (citing 2 Words and 
Phrases, 1790).—Shaffer v. George, Colo., 171 
Pac. 881. 

45.—Insurance.—“Incontestable,” as used in 
life insurance policies making them incontest- 


, able means indisputable, and amounts to a guar- 
anty that no objection shall be taken to defeat 
the policy on the death of the insured.—Stean v. 
Occidental Life Ins. Co., N. M., 171 Pac. 786 


46. Extension.—Where, in consideration of 
written guaranty of note of guarantors’ de- 
ceased brother, noteholder extended note and 
waived lien on horses under mortgage securing 
note, which horses guarantor’s son was to use 
in hauling to secure funds to pay note, consid- 
eration for guaranty did not fail because de- 
ceased brother’s administrator took possession 
of horses.—McDaniel v. Cage & Crow, Tex., 201 
S. W. 1078. 


47. Homestead — Abandonment. — Abandoned 
wife, without minor children or single daugh- 
ters living with her, or other constituent mem- 
bers of family, may mortgage her homestead.— 
Williams v. Farmers’ Nat. Bank of Stephenville, 
Tex., 201 S. W. 1083. 


48. Mutual Wills—Where husband and wife 
mutually willed homestead to survivor for life, 
with remainder to their children, and after death 
of surviving wife, it was not occupied by chil- 
dren, they took free from homestead character, 
and it might be subject to former judgment 
against husband revived against his administra- 
trix.—Postlethwaite v. Edson, Kan., 171 Pac. 769. 

49. Insane Persons—Notice.—Where one was 
arrested on charge of insanity by order of a 
probate court, and brought before the court, 
tried, and found insane, such arrest and bringing 
before the court was the equivalent of the notice 
required by Rev. St. 1909, § 476.—State ex rel. 
Pollard v. Brasher, Mo., 201 S. W. 1150. 

50. Insurance—<Accident.—In action on acci- 
dent policy defended on ground of: suicide, evi- 
dence that pistol which inflicted fatal wound 
could be discharged by a fall was admissible; 
discharge being admitted.—Reynolds v. Maryland 
Casualty Co., Mo., 201 S. W. 1128. 

51. Burglary.—Damage to garments by 
moths after being taken from their packages 
by persons who broke and entered was only 
consequentially due to the burglary, so that own- 
er could not recover under a policy insuring 
against “direct” loss by burglary, theft, or 
larceny.—Downs v. New Jersey Fidelity & Plate 
Glass Ins. Co. of Newark, N. J., 103 Atl. 205. 

§62.——Collateral Security—Where seller of 
property effects insurance under contract, such 
is collateral security for debt, and seller must 
give credit to buyer for any amount collected 
theron, and when exceeding debt pay residue to 
buyer whether the insurance be of property or 
only seller’s insurable interest—Camp & Meehl 
v. Christo Mfg. Co., Va. 95 S. E. 424. 


53. Executory Contract.—Purchaser occupy- 
ing land under executory contract, though pur- 
chase price is not fully paid, is the unconditional 
and sole owner of fee-simple title thereto with- 
in fire insurance policy by its terms void, unless 














Globe & Rutgers Fire Ins. Co. v. Creekmore, 
Okla., 171 Pac. 874. 
54. Iron-Safe Clause.—Under iron-safe 





clause requiring insured to take inventory with- 
in 30 days and to keep set of books showing 
the stock on hand and avoiding policy if he did 
not do so, where fire occurred Bs than 30 days 
after issuance of the policy, the insured could 
recover regardless of books or inventory.— 
Springfield Fire & Marine Ins. Co. of Spring- 
field, Mass. v. Shapoff, Ky., 201 S. W. 1116. 


55. Suicide.—An incontestable clause in a 
policy of insurance does not preclude the de- 
fense of suicide, where the suicide clause is a 
part of the contract to pay, providing how much 
shall be due and payable in the event of suicide. 





tean v. Occidental Life Ins. Co., N. M., 171 
Pac. 786 P 

56. Intexicating Liquors—Taxation.—Under 
Laws 1917, 


ec. 623, providing for reduction of 
liquor tax certificates eccording to population, 
where entire town should have been allowed 126 
certificates instead of 125, excise commissioner 
had authority to designate additional place, but 
no authority to nullify designation already made. 
—In re Gaignat, N. Y., 119 N. E. 236. 

57. Jeint Adventures—Termination —Where 
a continuing contract to jointly acquire land 





insured has unconditional and sole ownership.— 








YIIM 





YVIIM 





VoL. 86 





CENTRAL LAW JOURNAL 439 





existed, and several attempts to acquire the 
land had failed, failure of one to perform by 
paying his share of money under a contract with 
the owners did not terminate the joint adven- 
ture, in the absence of a prior agreement to such 
effect.—McDonough v. Saunders, Ala., 78 So. 160. 


58. Judgment—Counterclaim. — Matter avail- 
able as a complete defense to an action at law 
for damages for breach of written agreement 
for exchange of property was not such counter- 
claim as might be reserved for future suit in 
equity to cancel agreement.—Rothman v. Engel, 
Ohio, 119 N. E. 250. 


59. Landlord and Tenant—Negligence—Al- 
though lessee, who had leased three rooms on 
second floor, and his family, including plaintiff, 
a child six years old, were entitled, in common 
with other tenants, to use of room in which was 
skylight, guarded by railing about 32 inches 
high, plaintiff could not recover because while 
at play in said room he climbed or fell through 
opening between planks of railing or from top 
thereof through skylight to floor beneath.— 
Berlin v. Wall, Va., 95 S. E. 394. 


60. Terms of Years.—Where defendant went 
into possession of premises under plaintiff, who 
had lease, and meantime plaintiff obtained from 
his lessor, who had estate for years, second 
lease, to begin at expiration of old one, defend- 
ant cannot, in summary proceedings justify his 
retention of premises under assignment executed 
by one to whom plaintiff’s lessor had assigned 
personal property on premises; it not appearing 
that such person had obtained title to term of 
years.—Sayles v. Murphy, Mich., 166 N. W. 989. 


61. Libel and Slander—Libel Per Se.—The 
words “debasing act,” as used in Civil Code 
1910, § 4433, making it slander to charge an- 
other with having some contagious disorder, or 
of being guilty of some “debasing act which 
may exclude him from society,” have reference 
to those repulsive acts which would cause him 
to be shunned or avoided, in the same way as 
would a contagious disease.—Morris v. Evans, 
Ga., 95 S. E. 385. 


62.——-Special Damage.—The false statement 
by defendant that plaintiff was a negro is ac- 
tionable per se under the statute, and no aver- 
ment or proof of special damage is neces- 
sary, and plaintiff may recover upon proof of 
general loss of business.—Mopsikov v. Cook, Va., 
95 S. EB. 426. 


63. Licenses—Taxation.—Legislature has pow- 
er to impose license tax on practice of his pro- 
fession by civil engineer, upon his acting as 
civil engineer, in the business of another as 
well as in his own business.—Derrick v. Com- 
monwealth, Va., 95 S. E. 392. 


64. Liens—Priority—Where contract by which 
@ sawmill company sold lumber to defendant 
and received advancements of money-did not 
provide for a lien in favor of defendant, de- 
fendant had no lien by operation of law superior 
to liens of labor claimants.—Tallahatchie Lumber 
Co. v. Thatch, Miss., 78 So. 154. 


65. Master and Servant—Casual Employe.— 
One who kept machinery and boats in order in 
an’ amusement park whenever called upon, and 
had no other occupation, was not a “casual em- 
ploye,” so as to be excluded in determining the 
number of employes necessary to bring employer 
within Workmen's Compensation Act.—Boyle v. 
Mahoney & Tirny, Conn., 103 Atl. 127. 


66. Contributory Negligence.—Where min- 
ing company was trying to relieve an old pas- 
sageway, which had been flooded with water 
but which was not imminently dangerous so 
as to require the closing down of the mine, a 
miner’s use of the new passage would not be 
contributory negligence.—Cossette v. Paulton 
Coal Mining Co., Pa., 103 Atl. 346, 

67.——Course of Employment.—Where a wo- 
man employed as chambermaid in rooming hotel, 
when the janitor was sick, and without her em- 
ployer’s knowledge, went into a light well to 
clean it, fell, and was killed, her kin were en- 
titled to no compensation, since she acted beyond 
the scope of her employment.—Williamson v. 











Industrial Accident Commission, Cal., 171 Pac. 





68.—Independent Contractor.—Musicians, al- 
though furnished by the leader twice each week 
to play in an amusement park, who stipulated 
the amount of compensation they were to receive, 
were not employes of an independent contractor, 
within Workmen’s Compensation Act.—Boyle v. 
Mahoney & Tierney, Conn., 103 Atl. i27. 


69. Respondeat Superior.—Where one em- 
ployed to follow master’s trucks and oversee re- 
ceipt and delivery of goods, permitted to select 
means of travel, but not a licensed chauffeur 
and not authorized to drive a car, took one from 
another servant and drove it, injuring a third 
person, the master is not liable——O’Laughlin v. 
Mackey, N. Y., 169 N. Y. S. 835. 


70. Workmen’s Compensation Act.—Where 
a paper mill was a going concern, and installa- 
tion therein of new engine was necessary to run 
it at its full capacity, an employe engaged in 
installing engine was furthering business of mill 
within Workmen’s Compensation Law, § 2, group 
15, making manufacturing of paper a hazardous 
employment.—MecNally v. Diamond Mills Paper 
Co., N. Y. 119 N. E. 242. 


71. Workmen’s Compensation Act.—Where 
skylarking of boy employes came under ob- 
servation of employer’s president and superin- 
tendent, they were thereby charged with con- 
templating no more than a recurrence, and not 
that one boy might commit an atrocious assault 
on the other.—Mountain Ice Co. v. MeNeil, N. J., 
103 Atl. 184. 


7 Workmen’s Compensation Act.—Serv- 














72. 
ant, working in room where there was movable 
elevator operated by hand, and adjacent to 
stamping room containing power-driven press, 
elevators, and stamping machine, was employed 
in proximity of hoisting apparatus and power- 
driven machinery under Workmen’s Compensa- 
tion Law (Laws 1911, ¢. 163) § 1.—Morin v. 
Nashua Mfg. Co., N. H., 103 Atl. 312. 

73. Mines and Minerals—Cancellation.—Under 
Rev. St. §§ 2347-2351 (Comp. St. 1916, §§ 4659- 
4663), entries cannot lawfully be made in in- 
terest of persons or associations who have exer- 
cised their own right of entry, and patents 
based on entries by persons who had not exer- 
cised their pre-emption rights pursuant to 
scheme to enable person or association to obtain 
lands in excess of amount allowed are fraudulent 
and subject to cancellation.—United States v. 
Kirk, U. S. C. C. A., 248 Fed. 30. 

74. Mortgages—Cutting Timber.—Where first 
mortgage on timber lands and other property 
of a lumber company authorized the cutting 
and removal of timber on payment to the trus- 
tee of affixed sum per thousand feet, those ac- 
cepting a third mortgage subject to the con-, 
ditions of the first cannot complain of cutting 
and removal of timber pursuant to that pro- 
vision.—First Nat. Bank of San Francisco v. 
Detroit Trust Co., U. S. C. C. A., 248 Fed. 16. 


75. Recitals—Where owners of tand mort- 
gaged it, and it was subsequently partitioned 
among them, and through various deeds various 
purchasers assumed mortgages, a subsequent 
mortgagee of one of the purchasers was not 
an innocent purchaser, since he was bound by 
the recitals of his title deeds which had been 
made prior to the time of the mortgage.—Fry 
v. White, Ark., 201 S. W. 1105. 

76. Municipal Corporations—Contributory Neg- 
ligence.—That wagon was driven at night with- 
out a lamp in violation of 4 Comp. St. 1910, p. 
4470, § 92a, is only a circumstance to be consid- 
ered on the question of contributory negligence, 
and does not prevent recovery, where the wagon 
was run down.—Kopper v. Bernhardt, N. J., 103 
Atl. 186. 

77. Negligence—Attractive Lures.—Where child 
was injured playing on turntable, action of tow- 
erman, near by, in speaking generally to the 
children on turntable, telling them they might 
get hurt, did not relieve railroad company from 
liability Gulf, C. & S. F. Ry. Co. v. Chappel, 
Tex., 201 S. W. 1037. 

78. Parent and Child—Stepdaughter.—As re- 
spects stepdaughter’s right to money given or 
paid her by her stepfather for services rén- 
dered, and by her loaned to him, it is immaterial 
whether she had been emancipated by him, or 
whether, under circumstances, he was in loco 
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parentis to her and entitled to her services.— 


Youngblood v. Hoeffle, Mo., 201 S. W. 1057. 


79. Principal and Agent—Evidence.—Agency 
may be inferred from the fact that circulars and 
letterheads of a party described a certain person 
as its agent.—Theisen v. Detroit Taxicab & 
Transfer Co., Mich., 166 N. W. 901. 


80. Evidence.—Where defendant authorized 
plaintiffs for commission te rent and care for 
property, without time limit, and plaintiffs knew 
that the property would be sold, and did not 
object to giving option thereon, and defendant 
sold the property, plaintiffs could not recover 
commissions on rents not yet collected, nor dam- 
ages for the breach.—Casey v. Walker & Mosby, 
Va., 95 S. E. 434. 


81. Principal and Surety—Bond on Condition. 
—Where bond conditioned to pay for each lot of 
live stock within 48 hours after delivery was 
by agreement changed to provide for payment 
within two weeks after delivery, the change was 
not retroactive, and bonds did not secure money 
due from sales made during two weeks prior to 
the change.—Hughes v. Globe Indemnity Co., 
Minn., 166 N. W. 1075. 

82. Railroads—Interstate Train.—Fact, stand- 
ing alone, that interstate mail train did not stop 
at county seat but stopped at smaller places on 
flag, is of slight weight in determining county 
seat’s claim of discrimination in train service.— 
State ex rel. Missouri Pac. Ry. Co. v. Public Serv- 
ice Commission of Missouri, Mo., 201 S. W. 1143. 

83. Setting Out Fire—In action for firing 
plaintiff's barns, testimony that witnesses build- 
ing new barns at greater distance from railroad 
saw that live sparks were carried to new site 
is admissible to show that it was physically 
possible for sparks from engine to have caused 
—_— v. Ann Arbor R. Co., Mich., 166 N. W. 








84. Receivers—Landlord and Tenant.—Where 
landlord, whose premises had been occupied 
while receivers of corporation continued busi- 
ness, asserted claim for damages, but there was 
no evidence as to what damage had occurred 
Gortag receivership and what occurred while 
premises were in possession of corporation prior 
thereto, whole item must, as against receivers, 
be disallowed.—Atkinson & Co. v. Aldrich-Clisbee 
Co., U. S. D. C., 248 Fed. 134. 

85. . Sales—Contract.—Where plaintiff stopped 
delivery, before termination of contract to deliver 
a certain amount of milk daily from a certain 
number of cows, because of sale of his cows, he 
could not recover in an action on contract for 
milk delivered.—Karales v. Los Angeles Cream- 
ery Co., Cal., 171 Pac. 821. 

86. Damages.—lIn action for failure to de- 
liver store fixtures for a business just com- 
mencing, it was error to allow damages for 
profits measured by profits made during corre- 
sponding period of ensuing year.—Cramer v. 
Grand Rapids Show Case Co., N. Y., 119 N. E. 
227, 223 N. Y. 63. 


87.——Implied Warranty.—Where party buys 
eggs under contract that he must inspect eggs 
when put in storage and must stand any depreci- 
ation thereafter, and pay for them as he gets 
them, there is no implied warranty that eggs 
will be merchantable when delivered.—E. P. 
Stacy & Sons v. Moher, Mich., 166 N. W. 849. 

88. Tender.—Where defendant sold garage 
and agreed to assign lease to plaintiff and the 
landlord refused to permit the assignment, de- 
fendant’s tender of the price back, with the 
statement that he could not assign the lease, 
was not a rescission, since the vendor may not 
rescind for his own default.—Ward vy. Carey, 
Mich., 166 N. W. 952. 


89. Trasfer of Title.—Contract by which a 
sawmill company agreed to manufacture lum- 
ber according to specifications, to be stacked in 
its yards and loaded on cars under inspection of 
buyer, which had made advancements and agreed 
to pay. the balance due when lumber was loaded, 
did not of itself convey either title or possession 
of the lumber.—Tallahatchie Lumber Co. v. 
Thatch, Miss., 78 So. 154. 


90. Warranty.—If there was failure of war- 
ranty of seller of endless power belt in respect 
to: length of service, fitness, and merchantable 

















quality, buyer should have rejected and offered 
to return belt within reasonable time, otherwise 
implied warranty was terminated by acceptance. 
—Lumbermen’s Supply Co. v. Poplarville Saw- 
mill Co., Miss., 78 So. 157. 

91. Sheriffs and Constables—Personal Lia- 
bility.—Sheriff is not liable for damages for 
personal injury to a citizen inflicted recklessly 
by a deputy sheriff, unless it was done in vio- 
lation of an official duty or in an unfaithful and 
improper performance of an official act.—San- 
ders v. Humphries, La., 78 So. 168 

92. Specific Performance—Sale.—Where con- 
tract for sale of ores by mining company and 
their purchase by smelting company provided 
for assignment, assignment of contract did not 
relieve assignor of liability so as to prevent 
specific performance.—American Smelting & Re- 
fining Co. v. Bunker Hill & Sullivan Mining & 
Concentrating Co., U. S. D. C., 248 Fed. 172. 

93. Street Railroads—Contributory Negli- 
gence.—Where driver of electric automobile, 
which could have been stopped in from six to 
ten feet went forward, though he saw approach- 
ing street car was near, he was guilty of con- 
tributory negligenec.—Miller y. Detroit United 
Ry., Mich., 166 N. W. 870. 

94. Subrogation—Foreclosure.— Where joint 
owners sold subject to mortgage to one who 
gave a second mortgage, and the first mort- 
gagee foreclosed and the second mortgagee pur- 


chased for a sum sufficient to pay both mort-. 


gages, but insufficient to pay costs of the first 
foreclosure, the second mortgagee held not en- 
titled to be subrogated to rights of the first 
mortgagee against the joint owners.—Fry v. 
White, Ark., 201 S. W. 1105. 


95. Telegraphs and Telephones—Contracts.— 
An exclusive contract between a local and long 
distance telephone company, which can be termi- 
nated on 30 days’ notice by either party, is not 
good ground for a permanent injunction against 
enforcement of an order of the Public Service 
Commission that another local competing com- 
pany, with 1,500 subscribers, be allowed to 
connect with the long distance company.—North- 
ern Indiana & Southern Michigan Telephone, 
Telegraph & Cable Co. v. People’s Mut. Telephone 
Co. of La Grange, Ind., 119 N. E 212. 

96. Evidence.—That proprietor of telephone 
exchange directed defendant, one of his pa- 
trons, to go to bank and get rebate on account 
of service complained of, etc., does not show, 
defendant not having received such rebate, that 
there was an extension of period of service 
without further payment, entitling defendant 
during such period to retain possession of tele-+ 
a ee v. Harneck, Mich., 166 





97. Time—Sunday.—Under a bond conditioned 
that buyer should pay for live stock within 48 
hours after delivery with a provision for non- 
liability in case of previous sales not paid for 
within 48 hours, if such period ended on Sunday, 
that day was not to be counted under Gen. 
St. 1913, §§ 6010, 9412, subd. 21.—Hughes v. Globe 
Indemnity Co., Minn., 166 N. W. 1075. 

98. War—Espionage Act.—Under Espionage 
Act June 15. 1917, §3, denouncing willfully mak- 
ing or conveying of false reports or false state- 
ments with intent to interfere with the operation 
or success of the military or naval forces of the 
United States, false reports and false state- 
ments import reports and statements of facts, 
and not accused's beliefs, intentions, and argu- 
ments; but slanders of the President and of 
the nation are false reports and statements with- 
— oe waters States v. Hall, U. S. D. C., 248 

‘ed. b 


99. Description of Property.—The descrip- 
tion of land in a will as “forty acres of land to 
include the dwelling house and the old field * * * 
of the premises on which I now live” is sufficient 
to pass the title to the land covered by the 
dwelling house and the old field.—Blanton y. 
Boney, N. C., 95 S. E. 361. 

100. Legatees.—A will giving a legacy “for 
each grandchild I may leave surviving me, 
whether now or thereafter born,” contemplates 
every grandchild whose identity may be estab- 
lished at the time of testator’s death, and in- 
cludes grandchildren en ventre at that time.— 
Fuller v. Gale, N. H., 103 Atl. 308. 
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